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Green Touch™ Consortium – Non Disclosure Agreement


This NON DISCLOSURE AGREEMENT (“NDA”) is made by and between (i) the legal entities which are listed in Annex A to this NDA (each hereinafter referred to as an “Initial Party”), and (ii) any other legal entity which subsequently, after being invited to do so, signs an Accession Form in accordance with the provisions of Section 16 below and Annex B hereto (each hereinafter referred to as an “Additional Party”).

In this NDA, the Initial Parties and Additional Parties are referred to collectively as the “Parties”, and each of them individually is referred to as a “Party”.

WHEREAS

the Initial Parties wish to participate together in the definition and implementation of a multilateral collaborative research project, with the name of Green Touch™ Consortium, aimed at reducing the energy consumption of telecommunication networks and related equipment (the “Project”);
the Initial Parties wish to disclose to one another certain Confidential Information (defined in Section 1 below) for the purpose of (i) defining general rules related to the management of the Project, the operating model of the Green Touch™ consortium for carrying out the Project, and their agreements with respect to certain matters including (but not limited to) the intellectual property created during the Project; (ii) the negotiation of agreements related to the Project; and (iii) discussions (including technical discussions) pertaining to the performance of the Project (the "Purpose"); and
the Parties wish to protect certain information passing among them against the risk of unauthorized disclosure and use.

NOW THEREFORE the Parties are entering into this NDA on the terms and conditions set forth below.

1. Definitions

“Affiliate” in relation to a Party means any legal entity which, directly or indirectly, Controls, is Controlled by, or is under common Control with that Party, but any such legal entity shall be deemed to be an Affiliate of such Party only as long as such Control exists. For the above purposes, “Control” of any entity means ownership or control of (i) at least fifty percent (50%) of the nominal value of the issued share capital of the entity or (ii) at least fifty percent (50%) of the issued share capital entitling the holders to vote for the election of directors (or other managing authority), or (iii) the right by any other means to elect or appoint directors of the entity (or other managing authority) who have a majority vote or to manage such entity. 
 "Confidential Information" means all information of whatever nature or form disclosed by a Party (the “Disclosing Party”) to another Party (the “Receiving Party”), including but not limited to specifications, designs plans, drawings, software, data, prototypes, or other business and/or technical information, which is confidential or proprietary to the Disclosing Party, disclosed hereunder (and all copies thereof made pursuant to Section 3) in connection with the Project after the Effective Date. Confidential Information shall be labeled or identified as confidential, proprietary or the like and shall be subject to all terms and provisions of this NDA.
“Consultant” shall mean (a) any individual or entity which has entered into a written agreement with a Party (containing obligations of confidence substantially similar to those contained in this NDA) to perform services or assist with the Purpose, or to act as an agent, for or on behalf of that Party, (b) a Party’s attorney, or (c) PhD students who have entered into a written agreement with a Party (containing obligations of confidence at least as restrictive as those contained in this NDA) to perform research in connection with the Purpose.
2. This NDA applies to Confidential Information disclosed during a “Disclosure Period” beginning on the Effective Date (defined in Section 5 below) and terminating on five (5) years from such Effective Date.

3. The Parties agree that for a “Confidentiality Period” beginning on the Effective Date (defined in Section 5 below) and ending ten (10) years after the date of the disclosure:
A. Each Receiving Party shall use Confidential Information solely for the Purpose; hold Information in confidence using the same degree of care as it normally exercises to protect its own proprietary information, but not less than reasonable care taking into account the nature of the Confidential Information; grant access to Confidential Information only to employees (including employees of Affiliates) who have a need to know; cause such employees to comply with this NDA; reproduce Confidential Information only to the extent necessary to fulfill the Purpose; not reverse engineer, de-compile or dissemble any Confidential Information and prevent disclosure of Confidential Information to third parties. However, each Receiving Party may disclose the Confidential Information to its Consultants with a need to know (and the Receiving Party shall be responsible for any breach of this NDA by any of its employees or Consultants) insofar as strictly needed for the Purpose, provided that the Receiving Party ensures that appropriate arrangements are in place with its Consultants prior to any such disclosure, with terms at least as restrictive as those stated herein to protect the Confidential Information, and advises its Consultants of their obligations. Any copies made by a Receiving Party of any Confidential Information shall be labeled or identified as confidential, proprietary or the like and shall be subject to all terms and provisions of this NDA. 
B. Upon a Disclosing Party’s request, the Receiving Party(ies) shall either return all Confidential Information or certify that all media containing Confidential Information have been destroyed. However, a Receiving Party’s counsel may retain an archival copy of the Confidential Information, solely for the purpose of proving the contents of the Confidential Information.
C. Any Party shall have the right to refuse to accept any Confidential Information under this NDA from a Disclosing Party, if it believes the receipt of such Confidential Information would limit or restrict in any way the use of its own technology or otherwise impair its business interests.
4. The foregoing restrictions shall not apply to Confidential Information that a Receiving Party can demonstrate:

A.
was independently developed by or for the Receiving Party or one of its Affiliates without use of the Disclosing Party’s Confidential Information or breach of this NDA; 

B.
was lawfully obtained by the Receiving Party or one of its Affiliates from a third party without an obligation of confidentiality; 

C.
has become generally available to the public without breach of this NDA;

D. was already known to or in the possession of Receiving Party or one of its Affiliates without restriction;  or

E. which the Disclosing Party agrees in writing is free of such restric​tions.

If any Party becomes aware that it will be required, or is likely to be required, to disclose Confidential Information in order to comply with applicable laws or regulations or with a court or administrative order, it shall, to the extent it is able to do so, prior to any such disclosure, (i) notify the Disclosing Party, (ii) comply with the Disclosing Party’s reasonable instructions to protect the confidentiality of the information, and (iii) only disclose Confidential Information specifically required and only to the extent compelled to do so. 
5. This NDA shall come into force, with respect to the Initial Parties which sign it, as of January 22, 2010 (the “Effective Date”). For any Additional Party, this NDA shall come into force upon subsequent signature by such Party of an Accession Form in accordance with Annex B. Save with respect to the obligations of confidentiality hereunder which shall continue in force (including the duration of the Confidentiality Period as defined herein which shall not be shortened or terminated), this NDA shall terminate with respect to all Parties at the end of the Disclosure Period.

6. An individual who has seen Confidential Information under this NDA shall not be precluded from working on projects for the Receiving Party that relate to similar subject matters, provided that the individual does not use or make reference to the Confidential Information.

7. As between the Parties, all Confidential Information shall remain the property of the Disclosing Party.  Except for the right to use Confidential Information for the Purpose and the right to reproduce as specified in Section 3A, by disclosing Confidential Information or executing this NDA, the Disclosing Party does not grant any license, explicitly or implicitly, under any trademark, patent, copyright, mask work protection right, trade secret, or any other intellectual property right.  Each Party represents and warrants that it has the right to disclose and furnish the Confidential Information to the other Parties for the Purpose. Except as stated in this Section 7, each Disclosing Party disclaims all warranties, express and implied, regarding the Confidential Information, including, without limitation, all warranties of merchantability and fitness for a particular purpose and with respect to infringement of intellectual property rights and all warranties as to the accuracy or utility of such Confidential Information. Each Disclosing Party disclaims all responsibility and liability for any actions taken by any Receiving Party on the basis of its analysis or other use of Confidential Information, including, but not limited to, any adjustments or modifications to Receiving Party’s products in light of such use of Confidential Information, and each Receiving Party acknowledges that Disclosing Party shall have no responsibility or liability as a result of Receiving Party’s use of Confidential Information.

8. Neither this NDA, the disclosure or receipt of Confidential Information nor any Party’s participation in any activity for the Project shall create an obligation for either Party to make any further agreement or business arrangement, purchase products or services, or engage in any present or future activities, including (without limitation) any activity within the same area of collaborative research and development as for the Project.

9. The Parties acknowledge that certain products, software, and technical Confidential Information provided pursuant to this NDA may be subject to export laws and regulations of several countries and agree that any use or transfer of such items must be authorized by the appropriate government agency.  Neither Party shall directly or indirectly use, distribute, transfer, or transmit any item of Confidential Information (even if incorporated into other products, software, and technical information), except in compliance with such counties’ export laws and regulations.

10. Any Party’s failure to enforce any provision, right, or remedy under this NDA shall not constitute a waiver of such provision, right, or remedy.

11. The Parties hereto have entered into this NDA in contemplation of personal performance, each by the others, and intend that the licenses and rights granted hereunder to a Party not be extended to entities other than such Party’s Affiliates without the other Parties’ express written consent. 
12. The construction, interpretation, and performance of this NDA shall be governed by Belgium law, without regard to Belgian law rules of conflict of laws. 

13. Any dispute arising in connection with or out of the performance or the interpretation of this NDA, which the Parties cannot settle amicably, shall be finally settled under the Rules of Conciliation and Arbitration of the International Chamber of Commerce by three arbitrators. The board of arbitrators shall convene in Paris, France. All proceedings must be in the English language.  Notwithstanding the foregoing, any Party shall be free to seek interim injunctive relief or any other temporary measures before any applicable competent court or tribunal, wherever located, in order to seek to prevent or restrain any (i) infringement of its or their intellectual property rights and/or (ii) unauthorised disclosure of Confidential Information.
14. This NDA constitutes the entire agreement of the Parties with respect to the Parties' respective obligations in connection with Confidential Information disclosed hereunder and supersedes all prior oral and written agreements and discussions with respect thereto.  

15. This NDA shall be executed in counterparts, two for each of the Initial Parties, all of which together shall constitute one and the same instrument. Each of the Initial Parties shall send its signed counterparts to the intended Coordinator for the Project (“the Coordinator”), which will send copies of all the signed signature pages to each of the other Initial Parties within five (5) working days of receipt by it of the signed counterparts. 
16. Each additional entity which is invited for the Project to join the NDA and which accepts such invitation shall do so by signing two copies of an Accession Form as set out in Annex B, and sending one copy to the Coordinator, which will send a copy of each such signed Accession Form to each of the other Parties within ten (10) working days of receipt by it of the signed Accession Form.
17. Unless otherwise agreed, each Party shall bear its own costs incurred by its participation to the Project and the negotiation of the associated agreements.
18. Any notice to be given under this NDA shall be in writing to: (i) the addresses and recipients listed for the Initial Parties in Annex A hereto, or to (ii) such other address and recipient as a Party may designate in respect of itself by written notice to the others. Notices are deemed effective upon delivery via hand delivery or fax to, or, if sent via receipted courier or certified (or its equivalent) mail return receipt requested, the earlier of five (5) days after the date of sending to or the date of receipt by, the person(s) designated as recipient for the Party receiving the notice. 
19. Amendments or changes to this NDA shall be valid only if made in writing and signed by an authorized signatory of each of the Parties. Any understanding between the Parties beyond the Purpose of this NDA will be set forth in a separate written agreement containing appropriate terms and conditions. 
20. If one or more of the provisions contained in this NDA or any documents executed in connection herewith are found by a competent court or authority to be invalid, illegal, or unenforceable in any respect under any applicable law, including competition law, the validity, legality, and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired, provided that in such case the Parties oblige themselves to use all commercially reasonable efforts to achieve the purpose of the invalid provision by a new legally valid stipulation that causes the same (or substantially similar) economic benefit or burden.
21. The Parties agree, with regard to all exchanges of Confidential Information pursuant to this NDA, to comply with any applicable antitrust or competition laws
22. The Parties may not assign this NDA without the prior written consent of the other Parties.

23. Any Party may terminate its participation in this NDA for any reason by giving thirty (30) days written notice to the other Parties.  Any Receiving Party’s obligations regarding Confidential Information disclosed during the term of this NDA will survive the expiration or termination thereof. 
Annex A
INITIAL PARTIES to the NDA

· AT&T 

· Bell Labs 

· China Mobile 

· CEA-LETI Applied Research Institute for Microelectronics 
· Freescale Semiconductor 

· Foundation for Mobile Communications 

· Huawei 

· IMEC 

· The French National Institute for Research in Computer Science and Control (INRIA) 

· The Massachusetts Institute of Technology’s (MIT) Research Laboratory for Electronics (RLE) 

· Portugal Telecom 

· Samsung Advanced Institute of Technology (SAIT) 

· Stanford University’s Wireless Systems Lab (WSL) 

· Swisscom 

· Telefonica 

· University of Melbourne’s Institute for a Broadband-Enabled Society (IBES) 

Annex B

Accession Form

for legal entitIES invited to become an Additional Party to the NDA

WHEREAS, [insert full name and full official address of the invited Party] has been invited to become an Additional Party to that certain Non Disclosure Agreement entered into by the Initial Parties as of the Effective Date (the “NDA”), and intends to participate in the discussions taking place between the Parties for the Purpose.
Capitalized terms used herein but not defined herein shall have the meanings set forth in the NDA.

In consideration of entering into the NDA and thereby benefiting from its provisions [insert full name and full official address of the invited Party], hereby declares its accession as an Additional Party to the NDA, and its willingness and undertaking to comply with the rules set out in the NDA.

Date:


_____________________________________

Authorised to sign on behalf of [insert full name of the invited Party]

Signature:

__________________________________________

Name:


__________________________________________

Title:


__________________________________________

[When signing by two individuals is required]

Signature:

__________________________________________

Name:


__________________________________________

Title:


__________________________________________
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